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Charles S. LiMandri, SBN 110841
Teresa L. Mendoza, SBN 185820
LAW OFFICES OF CHARLES S. LiMANDRI, APC

P.O. Box 9120
Rancho Santa Fe, California 92067

Tel: 5858 759-9930
Fax: (858) 759-9938

Attorneys for Plaintiffs JOHN GHIOTTO, ALEXANDER KANE,
CHAD ALLISON and JASON HEWITT

SUPERIOR COURT OF THE STATE OF CALIFORNIA
COUNTY OF SAN DIEGO - CENTRAL DIVISION

JOHN GHIOTTO, CHAD ALLISON, CASE NO.
JI{}ASI\(I)]%\I HEWITT, and ALEXANDER
COMPLAINT FOR INJUNCTIVE
Plaintiffs, RELIEF AND DAMAGES
V.
1. SEXUAL HARASSMENT
CITY OF SAN DIEGO FIRE-RESCUE
DEPARTMENT, and DOES 1 to 50, 2. FAILURE TO PREVENT
inclusive, HARASSMENT
Defendants. 3. NEGLIGENT INFLICTION OF
EMOTIONAL DISTRESS
4. VIOLATION OF FREEDOM OF
SPEECH
Plaintiffs allege as follows:

PARTIES AND VENUE
1. Plaintiff John L. Ghiotto is an individual over the age of 18 who is, and at all times
relevant to this lawsuit was, a resident of the County of San Diego and a captain with the San
Diego Fire-Rescue Department. He has served in the San Diego Fire-Rescue Department for 19
years. He has received 7 letters of thanks and appreciation, 2 memoranda of commendation, 8
certificates of appreciation, an exemplary performance memo, and a life saving citation.
2. Plaintiff Chad S. Allison is an individual over the age of 18 who is, and at all times

relevant to this lawsuit was, a resident of the County of San Diego and a firefighter with the San
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Diego Fire-Rescue Department. He began working as a firefighter in 2000, and has twice been
awarded the Steven F. Holladay Memorial Award for “outstanding commitment to the San Diego
Fire-Rescue Department and extraordinary dedication to community service” (2003 and 2005).
In December 2005, he received a lifesaving medal for “saving a life by direct action performed
under conditions requiring bravery or exposure to danger or by performance above and beyond the
normal call of duty.” He was named “Employee of the Quarter” for the second quarter of 2007.

3. Plaintiff Jason Hewitt is an individual over the age of 18 who is, and at all times
relevant to this lawsuit was, a resident of the County of San Diego and an engineer with the San
Diego Fire-Rescue Department. He has been a firefighter for 11 years, a paramedic for 10 and an
engineer for 4. He was chosen to serve as an instructor/driver/mentor for six Fire Academies and
received several letters of recognition from the San Diego Fire-Rescue .Department for his
participation and contribution. He was recently selected to be an Assistant Fire Academy
Coordinator.

4. Plaintiff Alexander Kane is an individual over the age of 18 who is, and at all times
relevant to this lawsuit was, a resident of the County of San Diego and a firefighter/ paramedic
with the San Diego Fire-Rescue Department. He has worked at Fire Station 5 in Hillcrest for over
two and one-half years, and has received a life saving citation.

5. Defendant San Diego Fire-Rescue Department (“SDFD”) is, and at all times relevant
to this lawsuit was, a fire department organized under the laws of the State of California and a
department of the City of San Diego, located in the County of San Diego.

6. Plaintiffs do not know the names or capacities of those defendants sued herein as
Does 1 through 50 and for that reason have sued such defendants by fictitious names. Plaintiffs
are informed and believe and thereon allege that each of the Doe defendants is in some manner
responsible for the events and happenings set forth herein and proximately caused injury and
damages to plaintiffs as alleged herein. Plaintiffs will seek leave of this Court to amend this
complaint to reflect the true names and capacities of Does 1 through 50 as soon as they are

ascertained.

7. Plaintiffs are informed and believe and thereon allege that, at all times mentioned
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herein, each of the defendants was the agent and employee of the other defendants, acting within
the scope of that agency and employment and with the full knowledge, consent, and approval of
the other defendants. The conduct of each of the defendants was fully ratified by the other
defendants and was performed at the express or implied direction of the other defendants.

8. Venue is proper in this judicial district under Code of Civil Procedure section 394
because the SDFD is located in this district.

FACTS COMMON TO ALL CAUSES OF ACTION

9. Plaintiffs are informed and believe and thereon allege that the San Diego Gay Pride
Parade and Festival is an annual event sponsored by a private community organization known as
San Diego Lesbian Gay Bisexual Transgender (“LGBT”) Pride.

10.  Plaintiffs are informed and believe and thereon allege that the City of San Diego
officially sanctions the annual San Diego Gay Pride Parade and Festival. Plaintiffs are further
informed and believe and thereon allege that the Mayor, City Council Members, the City Attorney,
the Police Chief, and the Fire Chief regularly ride or march in the Gay Pride Parade.

11.  Plaintiffs are informed and believe and thereon allege that it is the policy of the
SDFD to participate in the Gay Pride Parade by, among other things, having on-duty personnel
operate and ride on front-line fire engines in the Parade. Plaintiffs are further informed and believe
and thereon allege that the front-line apparatus is taken out of service for the purpose of
participating in the Parade.

12, Plaintiffs are informed and believe and thereon allege that the Gay Pride Parade is
promoted and marketed as a “display of diversity, acceptance and celebration,” with thousands of
“enthusiastically cheering spectators.” A memorandum from the Fire Chief to all personnel
encouraging them to participate in the 2007 Gay Pride Parade describes it as a “fun event.”

13.  Plaintiffs are informed and believe and thereon allege that a licentious and prurient
atmosphere regularly permeates the Gay Pride Parade. Some participants engage in debauched
behavior, including for example a group of radical homosexual men who mock the chastity of
Catholic nuns by dressing in religious habits and wearing bizarre make-up. Some spectators also

wear sexually suggestive clothing, expose themselves, engage in lewd displays of sexualized
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conduct and simulated sex acts, use profanity, and yell vulgar and obscene catcalls. In this way,
the Gay Pride Parade is unlike any other parade sanctioned by the City or in which City officials
and employees participate.

14.  Plaintiffs are informed and believe and thereon allege that the firefighters assigned
to represent the SDFD in the Gay Pride Parade over the years were regularly harassed, subjected
to sexually explicit taunts and propositions, and made the targets of lewd and obscene gestures
throughout the three-hour duration of each Parade.

15.  Plaintiffs are informed and believe and thereon allege that because of the sexual
harassment regularly directed at firefighters who participated in the Gay Pride Parade, few if any
firefighters were willing to take part on a voluntary basis. Each year the SDFD struggled to find
a crew to ride in the parade and regularly resorted to ordering a crew to do so.

16.  Plaintiffs are informed and believe and thereon allege that the firefighters who were
ordered to participate in the Gay Pride Parade regularly did so only to avoid disciplinary action.
Plaintiffs are further informed and thereon allege that firefighters informally complained to their
own captains about the harassment to which they were subjected, but rarely filed formal complaints
because they feared a retaliatory effect on their careers.

17.  Plaintiffs are informed and believe and thereon allege that individual firefighters
would often take off the day of the Gay Pride Parade in order to avoid being subjected to the
sexual harassment which regularly took place there.

18.  Plaintiffs are informed and believe and thereon allege that for several years
immediately prior to 2007, a crew from Fire Station 8, located in Mission Hills, was required by
the SDFD to participate in the Gay Pride Parade.

19.  Plaintiffs are informed and believe and thereon allege that for several weeks
following the 2005 and 2006 Gay Pride Parades, Fire Station 8 received offensive, sexually explicit
brochures of a homoerotic nature.

20.  In an August 24, 2006 SDFD Inter-Department Communication, Lynda Lynch,
captain of the Engine 8 crew, notified her supervisor, Battalion Chief Robert Zepeda, about “cat

calls” directed at her crew by Gay Pride Parade spectators and about the “harassing, sexually
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explicit” materials. She explained that she believed that the materials were being sent to Fire
Station & because of that crew’s participation in the Gay Pride Parade. Captain Lynch also stated
that the crew of Engine 8 had been required to participate in the Parade because the crew of Engine
5, located in the Hillcrest neighborhood where the Parade takes place, had successfully refused to
participate. Finally, Captain Lynch suggested that the SDFD use off-duty personnel and a vehicle
from the Fire House Museum or Training Department in the Parade in order to prevent any one
crew from being targeted with unwanted attention or brochures at their workplace.

21.  Plaintiffs are informed and believe and thereon allege that the members of Captain
Lynch’s crew read and approved her August 24, 2006 memo, but did not want to put their names
on it because of fear of possible retaliation.

22,  Plaintiffs are informed and believe and thereon allege that Battalion Chief Zepeda
brought Captain Lynch’s memo regarding the Gay Pride Parade to the attention of the other
battalion chiefs and Assistant Chief Jeff Carle. Battalion Chief Zepeda subsequently told Captain
Lynch just to throw the pornographic material away. Plaintiffs are further informed and believe
and thereon allege that Captain Lynch received no other response to her August 24, 2006 memo
and that the SDFD took no action to address her concerns or her suggestion regarding volunteer
participation in the Gay Pride Parades.

23.  The most recent Gay Pride Parade took place on July 21, 2007 in the Hillcrest
neighborhood of the City of San Diego.

24.  Plaintiffs are informed and believe and thereon allege that a lesbian captain of
Engine 25 wanted to participate in the 2007 Gay Pride Parade and that at her request her crew
volunteered to take part in it. The regular engineer of that crew was taking that day off, however,
and when the substitute engineer heard several days in advance that the Engine 25 crew was to take
part in the Parade, he refused. Plaintiffs are further informed and believe and thereon allege that
the battalion chief at that fire station declined to order the substitute engineer or the rest of the crew
to participate, so the captain took the day off to walk in the Parade on her own time.

25.  Plaintiffs are informed and believe and thereon allege that Captain Lynch of Engine
8 took the day off rather than be compelled to ride in the Gay Pride Parade again, and that the
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substitute captain and the rest of the Engine 8 crew refused to participate again.

26.  Plaintiffs were all scheduled to work at Fire Station 5 in Hillcrest on July 21, 2007.
Plaintiff Ghiotto is captain of one of the Engine 5 crews. Plaintiff Kane, a firefighter, is a regular
member of Caption Ghiotto’s crew. Plaintiffs Ghiotto and Kane were working a regularly
scheduled shift. Plaintiff Allison, a firefighter (usually assigned to Engine 17), and Plaintiff
Hewitt, an engineer (usually assigned to the Training Facility), were working over-time shifts.

27.  Onluly 20, 2007, the on-duty captain at Fire Station 5 called Captain Ghiotto at his
home to inform him that he and his crew would be required by the SDFD to participate in the Gay
Pride Parade the following day.

28.  Captain Ghiotto then called Battalion Chief Pollard at Fire Station 5 to inquire
whether it was true that he and his crew had been assigned to participate in the Gay Pride Parade.
Battalion Chief Pollard indicated that participation in the Gay Pride Parade had been discussed at
the battalion chiefs’ meeting that morning. Captain Ghiotto told Battalion Chief Pollard that he
would not participate, and would not make his crew participate, unless given a direct order to do
so. Captain Ghiotto suggested that volunteers staff the Parade. Battalion Chief Pollard stated that
if a direct order for Captain Ghiotto’s crew to participate were given, he would pass it on to
Captain Ghiotto.

29.  Captain Ghiotto then attempted to contact his regular crew members to let them
know that they might be expected to participate in the Gay Pride Parade the following day.
Captain Ghiotto spoke with one firefighter who said that he did not want to participate and ended
up taking the day off. Captain Ghiotto was not able to reach Firefighter Kane, and the regular
engineer already had the day off.

30.  Meanwhile, also on July 20, 2007, Engineer Hewitt encountered Battalion Chief
Tony Pollard at the San Diego Fire Training facility and mentioned that he would be working at
Fire Station 5 the next day.

31.  Battalion Chief Pollard told him to be prepared because the crew of Engine 5 was
going to ride in the Gay Pride Parade. Battalion Chief Pollard went on to say that every year the
department had difficulty finding personnel to drive an apparatus in the Gay Pride Parade and he
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was sick and tired of being the one who has to make it work. He said that the Parade was in
Engine 5's district and so Engine 5 was going to participate. He also said that he had not yet been
told to issue a direct order, but if so, he would give it. Battalion Chief Pollard told Engineer
Hewitt that if he refused the direct order, he would be sent home for the remainder of the shift.
He went on to say that if the entire crew refused, he would shut down Engine 5 and go to Fire
Station 8. If everyone at Station 8 refused, he would shut down Engine 8, and go to Fire Station
14. If everyone at Station 14 refused, he would shut down Engine 14. He said that he would shut
down the whole Battalion if he had to.

32.  Engineer Hewitt asked Battalion Chief Pollard if Captain Ghiotto was aware that
Engine 5 was expected to participate in the Gay Pride Parade, and Battalion Chief Pollard said that
he was. Engineer Hewitt asked what Captain Ghiotto was going to do, and Battalion Chief Pollard
answered, “I guess we’ll find out.”

33.  Engineer Hewitt was very concerned because being sent home would be a suspension
that would make him ineligible on the current captain’s list, ineligible for the next captain’s test,
and ineligible for any special assignment for the next two years. Thus, he knew that refusing a
direct order, if indeed one were given, would have severe consequences for the promotions process
and his career opportunities.

34.  Engineer Hewitt called Captain Ghiotto at home and explained that he did not want
to participate in the Parade. Captain Ghiotto responded that he had similar concerns. Both
thought that an order to participate would violate the SDFD’s equal employment opportunity
policy.

35. On the morning of July 21, 2007, Firefighter Allison was called in to work an
overtime shift at Fire Station 5. He learned for the first time that he was expected to participate
in the Parade when he arrived for his shift and members of the departing crew jokingly accused
him of “doing anything for money.”

36.  Firefighter Kane also learned for the first time that he was expected to participate
in the Parade when he arrived at Fire Station 5 on the morning of July 21, 2007 and was so

informed by members of the crew going off duty. Firefighter Kane first did not believe them and
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then said that he would refuse to participate.

37.  Captain Ghiotto arrived at Fire Station 5 at about 7:30 a.m. that morning. Members
of the departing crew also ribbed him about having to participate in the Gay Pride Parade.

38.  Firefighters Kane and Allison each approached Captain Ghiotto, informing him that
they did not want to take part in the Gay Pride Parade. Given his discussion with Battalion Chief
Pollard the evening before, Captain Ghiotto was still hopeful that the SDFD would not order him
and his crew to participate. He asked these crew members to wait to hear whether they would be
given a direct order compelling them to ride in the Parade.

39. At 8:00 a.m., Captain Ghiotto gathered his crew in the “bullpen” of Fire Station 5.
All the crew members expressed concerns about harassment that firefighters had been subjected
to at previous Gay Pride Parades and stated that they did not want to participate in the Parade.

40.  Astheir supervisor, Captain Ghiotto felt obligated to pass on his crew’s concerns to
Battalion Chief Pollard and told him that he and his crew would not participate unless given a
direct order to do so. Captain Ghiotto again suggested that volunteers who wanted to participate
could use Engine 5 since it was going to be taken out of service anyway. Battalion Chief Pollard
again said that he would let Captain Ghiotto know if a direct order were given for the Engine 5
crew to participate in the Parade.

41. At 9:00 a.m., Battalion Chief Pollard informed Captain Ghiotto that he and the rest
of the on-duty Engine 5 crew were supposed to report to the Gay Pride Parade staging grounds at
9:30 a.m.

42.  Captain Ghiotto asked Battalion Chief Pollard if he was giving a direct order for the
crew to participate in the Gay Pride Parade. Battalion Chief Pollard responded “yes,” and
informed Captain Ghiotto that he had been given a direct order from Assistant Chief Jeff Carle via
chain of command (Deputy Chief Ken Marlborough and Shift Commander Enrique Camberos) for
the on-duty Engine 5 crew to participate in the Gay Pride Parade.

43.  Captain Ghiotto reiterated that he and his crew did not want to ride in the Gay Pride
Parade, and told Battalion Chief Pollard that he disagreed with, and was disappointed in, the

SDFD’s decision to order them to do so.
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