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INTEREST OF THE AMICUS 

Thomas More Law Center submits this brief as an amicus curiae under Rule 

84.05(f)(2); Western District Local Rule XXVI.  All parties have consented to the filing 

of this amicus brief.  

The Thomas More Law Center is a public interest law firm that defends and 

promotes the United States Constitution. The Thomas More Law Center is a nationally-

recognized, non-profit advocacy center that works to protect constitutional freedoms 

through litigation, education, and related activity.  The Thomas More Law Center has 

over 60,000 members nationwide, including members in the State of Missouri.  The Law 

Center and its members support the sovereign rights of the States, specifically including 

the right of States to control their own education policy.  The Thomas More Law Center 

respectfully requests that the Court allow it to offer assistance in the present matter, 

concerning the considerable practical and constitutional importance of the issues 

presented by this appeal.  
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ARGUMENT 

 The Smarter Balanced Assessment Consortium (“SBAC”) is an unconstitutional 

interstate compact that has not been authorized by Congress.  Article I, Section 10, 

Clause 3, the “Compact Clause” of the United States Constitution, requires congressional 

approval of this consortium.  Interstate compacts such as the SBAC require congressional 

authorization because the compacts undermine the authority of the United States 

Congress and threaten the sovereign authority of the states.  Critically, in determining 

whether a given agreement violates the Compact Clause, “the pertinent inquiry is one of 

potential, rather than actual, impact.”  United States Steel Corp. v. Multistate Tax 

Comm’n, 434 U.S. 452, 472 (1978).  

It is evident that certainly the potential, if not the actual, impact of the SBAC is to 

strip Congress of its constitutionally granted power over interstate relations, while 

coercing states to surrender their independent decision-making authority over education 

policy.  Federal regulators, through the Department of Education, use SBAC to 

implement a national curriculum in public schools aligned to the Common Core State 

Standards, despite the lack of consent to such a scheme from Congress.  This scheme 

threatens the legitimate authority of each state to determine its own education policy by 

withholding necessary federal funding if a state refuses to join the compact.   

The SBAC exists in disregard of constitutional safeguards, allowing the executive 

branch of the federal government through the Department of Education to purloin 

authority reserved to the states—authority over public education policy.  This attempt to 
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usurp power lawfully reserved to the states is only possible by violating the Compact 

Clause and disregarding the express directive of Congress.   

A. THE SMARTER BALANCED ASSESSMENT CONSORTIUM (“SBAC”) 

VIOLATES THE COMPACT CLAUSE AND IGNORES THE EXPRESS 

INTENT OF CONGRESS.  

Congress has enacted multiple statutes affirming that exclusive authority over 

public school curriculum remains with the States and local education agencies.  20 U.S.C. 

§§ 1221;
1
 20 U.S.C. § 3403(b).

2
 In the Department of Education Organization Act, 

                                                           
1
 20 U.S.C. § 1232a provides in pertinent part: 

  

No provision of any applicable program shall be construed to authorize any 

department, agency, officer, or employee of the United States to exercise 

any direction, supervision, or control over the curriculum, program of 

instruction, administration, or personnel of any educational institution, 

school, or school system, or over the selection of library resources, 

textbooks, or other printed or published materials by any educational 

institution or school system. 

 
2
  20 U.S.C. § 3403(b) provides: 

 

No provision of a program administered by the Secretary [of the 

Department of Education] or by any other officer of the Department shall 

be construed to authorize the Secretary or any such officer to exercise any 

direction, supervision, or control over the curriculum, program of 
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Congress expressed its clear intent that, “[t]he establishment of the Department of 

Education shall not increase the authority of the Federal Government over education or 

diminish the responsibility for education which is reserved to the States and the local 

school systems and other instrumentalities of the States.”  20 U.S.C. § 3403(a).  

Additionally, the Elementary and Secondary Education Act of 1965, as amended by the 

No Child Left Behind Act of 2001, 20 U.S.C. §§ 6301 et seq., provides that “[n]othing in 

this Act shall be construed to authorize an officer or employee of the Federal Government 

to mandate, direct, or control a State, local education agency, or school’s curriculum, 

program of instruction, or allocation of State or local resources.” 20 U.S.C. § 7907(a).   

Despite these clear directives, the executive branch, through the Department of 

Education, has used SBAC to assume state-reserved power over public education.   

In the instant case, Defendants attempted to cede the state of Missouri’s 

sovereignty over education policy to the SBAC, in exchange for federal funding.  A 

review of the Compact Clause from a historical perspective confirms that compacts such 

as the SBAC must receive congressional consent if their existence is to be 

constitutionally permissible.  

                                                                                                                                                                                           

instruction, administration, or personnel of any educational institution, 

school or school system, over any accrediting agency or association, or 

over the selection or content of library resources, textbooks, or other 

instructional materials by any educational institution or school system, 

except to the extent authorized by law.   
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1. The Compact Clause Protects the Federal System By Requiring 

States to Acquire the Consent of Congress Before Creating 

Interstate Compacts.  

The U.S. Constitution establishes our system of state and federal government, a 

system principled in subsidiarity that also protects the hierarchy of the enumerated 

powers of the federal government by codifying limitations to state power.  In doing so, 

the Constitution creates the legitimate power of the federal government while at the same 

time it protects state autonomy and individual rights.  The Constitution’s authors 

recognized the central problem in establishing a system of government that would best 

protect individual liberty. “In framing a government which is to be administered by men 

over men, the great difficulty lies in this: you must first enable the government to control 

the governed; and in the next place oblige it to control itself.”  The Federalist No. 51, 

available at: http://avalon.law.yale.edu/18th_century/fed51.asp (last visited July 13, 

2015).  The Constitution tackles this difficulty by restricting the authority of each level of 

government and by imposing “checks and balances” inherent to the three separate 

branches in the federal system.  The Compact Clause imposes a restriction on the 

exercise of state power, adherence to which is central to the federal system.  

The Compact Clause provides that “[n]o State shall, without the Consent of 

Congress . . . enter into any Agreement or Compact with another State . . .”  U.S. Const. 

Art. 1, § 10, cl. 3.  The Supreme Court has interpreted the Compact Clause to require 

congressional approval for all agreements between States that are “directed to the 

formation of any combination tending to the increase of political power in the States, 
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which may encroach upon or interfere with the just supremacy of the United States.”  

Virginia v. Tennessee, 148 U.S. 503, 519 (1893).  The Compact Clause also “guard[s] 

against the derangement of [the States’] federal relations with the other states of the 

Union, and the federal government.”  Rhode Island v. Massachusetts, 37 U.S. 657, 726 

(1838).  The importance of the dual objectives of the Compact Clause is evident.  It 

prevents individual states from colluding to the detriment of the Union.  In the instant 

case, it also prevents the executive branch of the federal government from usurping 

power that rightfully belongs to the states.  

The authors of the U.S. Constitution recognized federalism was a crucial 

component of a system of government that would ensure both unity and political liberty, 

with the ultimate effect being the protection of individual rights.  The Federalist  No. 51 

(J. Madison), available at: http://avalon.law.yale.edu/18th_century/fed51.asp (last visited 

July 13, 2015)  (“In the compound republic of America, the power surrendered by the 

people is first divided between two distinct governments, and then the portion allotted to 

each subdivided among distinct and separate departments.  Hence a double security arises 

to the rights of the people. The different governments will control each other, at the same 

time that each will be controlled by itself.”) (quoted in United States v. Lopez, 514 U.S. 

549, 576 (1995)(Kennedy, J., concurring), Printz v. United States, 521 U.S. 898, 921 

(1997)).   

The recognition that a separation of authority was necessary sprang from distrust 

of a powerful centralized national government that would resemble the British rule from 

which the colonists had revolted, and from a realization that additional national authority 
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was needed in the wake of the Articles of Confederation.  See e.g., The Federalist No. 39 

(J. Madison), available at: http://avalon.law.yale.edu/18th_century/fed39.asp (last visited 

July 13, 2015) (defining as essential to a republican form of government “that it be 

derived from the great body of the society, not from an inconsiderable proportion, or a 

favored class of it; otherwise a handful of tyrannical nobles, exercising their oppressions 

by a delegation of their powers, might aspire to the rank of republicans, and claim for 

their government the honorable title of republic.”).  The Compact Clause protects the 

federal system by preventing compacting states from uniting for a purpose that could 

harm the interests of non-compacting states and from wrongfully assuming or ceding 

authority that the Constitution designates.  

The Articles of Confederation contained a precursor to the Compact Clause found 

in the U.S. Constitution, providing that “[n]o two or more States shall enter into any 

treaty, confederation or alliance whatever between them, without the consent of the 

United States in Congress assembled, specifying accurately the purposes for which the 

same is to be entered into, and how long it shall continue.” Articles of Confederation art. 

VI, available at: http://avalon.law.yale.edu/18th_century/artconf.asp (last visited July 13, 

2015).  In the Federalist No. 44, James Madison discussed the restrictions on the 

authority of the states that would be required to assure the success of the new nation.   

Madison summarily addressed the need for the Compact Clause as being such a common-

sense necessity, it required no detailed explanation. “The prohibition against treaties, 

alliances, and confederations makes a part of the existing articles of the Union; and for 

reasons which need no explanation, is copied into the new Constitution.”  The Federalist 
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No. 44 (J. Madison), available at: http://avalon.law.yale.edu/18th_century/fed44.asp (last 

visited July 13, 2015).  

 The Compact Clause functions to “guard the rights and interests of the other 

States, and to prevent any compact or agreement between any two States, which might 

affect injuriously the interest of the others.”  Florida v. Georgia, 58 U.S. 478, 494 (1855).  

Here, the Defendants, through their participation in the SBAC, circumvent the proper role 

of the U.S. Congress, while indirectly the Department of Education unlawfully dictates 

the specifications of compacting states’ education policy.  This power-grab disregards the 

necessary checks and balances explicitly mandated by the U.S. Constitution, which the 

Constitution’s drafters recognized as critical to assuring the continued liberty of citizens.  

The SBAC threatens both federal and state interests and disrupts the balance of power 

required for the success of our constitutional republic. Consequently, SBAC is an 

interstate agreement that requires Congressional approval in order to be constitutionally 

valid.   

B. THE SBAC IS A COMPACT THAT REQUIRES CONGRESSIONAL 

APPROVAL BASED ON THE EXPLICIT LANGUAGE OF THE 

COMPACT CLAUSE. 

Defendants attempt to dismiss the importance of the Compact Clause and its 

application to the SBAC by making the unremarkable observation that “agreements 

among states are not unusual.”  Appellant Br. at 16.  Defendants reference a number of 

agreements that they contend did not receive congressional approval.  But the agreements 

cited do not support the hefty proposition that Defendants advocate—that Congressional 
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approval is not required for the SBAC, despite the explicit language of the Compact 

Clause demanding otherwise.  Rather, the agreements Defendants rely upon include 

agreements that exist with the consent of Congress, organizations with no binding 

authority over state members, and organizations that provide purely advisory functions.  

These agreements are distinguishable from the SBAC and do not undermine the Circuit 

Court’s correct decision that SBAC constitutes an unlawful interstate compact.  

1. The Agreements Defendants Rely Upon Do Not Excuse the SBAC 

from the Requirements of the Compact Clause. 

The agreements Defendants rely upon in their brief to claim that “[v]ery few 

interstate agreements get Congressional approval” are distinguishable from the SBAC.  

Appellant Br. at 16.  And none of the organizations relied upon by the Defendants justify 

the SBAC’s disregard of Congress’s constitutionally granted authority.  To be 

constitutionally permissible, the SBAC must receive the approval of Congress.  

a. Defendants Reference Agreements That Have Actually Received 

Congressional Approval as Required by the Compact Clause. 

Several of the agreements Defendants cite, including the Migrant Education 

Program (MASTERS Consortium), the Interstate Wildlife Violator Compact, and the EZ 

Pass and K-Tag Agreements exist with the consent of Congress.  The Migrant Education 

Program, cited by Defendants at page 18 of their brief, is authorized by Congress via 20 

U.S.C. § 6392.
3
   

                                                           
3
 20 U.S.C. § 6398(d) provides: 
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Similarly, the Interstate Wildlife Violator Compact, cited at page 19 of 

Appellant’s brief, has been authorized by Congress.  This compact recognizes hunting, 

fishing, and trapping license suspensions resulting from criminal infractions in member 

states. Wildlife Violator Compact, available at: 

http://apps.csg.org/ncic/Compact.aspx?id=213 (last visited July 13, 2015).  Congress 

consented to such interstate compacts involving criminal recognition and reciprocity in 

the Crime Control Consent Act of 1934.  4 U.S.C. § 112(a).
4
   

                                                                                                                                                                                           

From the amounts made available to carry out this section for any fiscal 

year, the Secretary may reserve not more than $3,000,000 to award grants 

of not more than $250,000 on a competitive basis to State educational 

agencies that propose a consortium arrangement with another State or 

appropriate entity that the Secretary determines, pursuant to criteria that the 

secretary shall establish, will improve the delivery of services to migratory 

children whose education is interrupted.  

 
4
 4 U.S.C. § 112(a) provides: 

The consent of Congress is hereby given to any two or more States to enter 

into agreements or compacts for cooperative effort and mutual assistance in 

the prevention of crime and the enforcement of their respective criminal 

laws and policies, and to establish such agencies, joint or otherwise, as they 

may deem desirable for making effective such agreements or compacts. 
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  Next, the EZ Pass and K-Tag agreements, cited by Defendants at page 20 and 21 

of their brief, are both toll collection programs that function through agreement between 

multiple states and agencies.  These agreements operate with the consent of Congress via  

the Safe, Accountable, Flexible, Efficient Transportation Equity Act: A Legacy For 

Users, 109 P.L. 59, 119 Stat. 1144 (2005).
5
  Additionally, in subsequent legislation, 

Congress has affirmed that states have the authority to enter into compacts to regulate 

tolls.  See, e.g., 23 U.S.C. § 129(a)(3)(A)(ii) (“a public authority with jurisdiction over a 

toll facility shall use all toll revenues received from operation of the toll facility only for . 

. .  a reasonable return on investment of any private person financing the project, as 

determined by the State or interstate compact of states concerned”; 23 U.S.C. § 

129(a)(10)(C) (“The term ‘public authority’ means a State, interstate compact of states, or 

public entity designated by a state.”).  These Congressionally approved agreements 

conform to the requirements of the Compact Clause and, consequently, do not lend any 

support for Appellant’s position. 

                                                                                                                                                                                           
 
5
  Sec. 1604(c) provides: 

 

The Secretary shall establish and implement an Interstate System 

construction toll pilot program under which the Secretary, notwithstanding 

sections 129 and 301 of title 23, United States Code, may permit a State or 

an interstate compact of States to collect tolls on a highway, bridge, or 

tunnel on the Interstate System for the purpose of constructing Interstate 

highways.  
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b. Defendants Cite Organizations and Programs that Do Not 

Classify as Compacts and Therefore Do Not Violate the 

Compact Clause. 

Defendants attempt to provide examples of agreements among states that lack 

Congressional sanction and would, therefore, be threatened by affirming the Circuit 

Court’s decision in this case.  This is a failed attempt.  Several of the organizations 

Defendants cite do not, in form or substance, even resemble an interstate compact.  For 

example, the American Association of Family and Consumer Sciences, cited on page 18 

of Appellant’s brief, is a professional networking association of individual professionals 

in the field of home economics and consumer sciences.  See America Association of 

Family and Consumer Sciences FAQs at: http://www.aafcs.org/AboutUs/FAQ.asp (last 

visited July 14, 2015).  States cannot become members of the association.  Thus, the 

Compact Clause is not implicated.  

Similarly, the Compact Clause is not implicated by the National Alliance for 

Partnerships in Equity (“NAPE”), cited by Defendants on page 18 of their brief.  Despite 

referring to itself as a “consortium of state and local agencies, corporations and national 

organizations,” in effect, NAPE is a subscription service.  See National Alliance for 

Partnerships in Equity “About Us,” available at: http://www.napequity.org/about-us/ (last 

visited July 14, 2015).  NAPE provides resources and benefits to any entity that pays it 

dues and there are no obligations among members.  

The Compact Clause is also not implicated by the networking organization 

Pathways to Prosperity, cited on page 18 of Appellant’s brief.  This organization does not 
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purport to be a compact and does not require any agreement between states, but rather 

exists to encourage states to provide educational and occupational opportunities for 

students.  The Pathways To Prosperity Network: A State Progress Report, 2012-2014, 

available at: http://www.jff.org/sites/default/files/publications/materials/Pathways-to-

Prosperity-for-Americas-youth-080514.pdf (last visited July 14, 2015).  

The Federation of Tax Administrators (“FTA”) information exchange agreements, 

cited on page 19 of Appellant’s brief, is another example of an organization cited by 

Defendants that is not an interstate compact.  The FTA is a nonprofit corporation that 

serves primarily as a clearinghouse for information regarding developments in tax policy 

and implementation.  Federation of Tax Administrators, Facts About the Federation, 

available at: http://taxadmin.org/fta/about/default.html (last visited July 14, 2015).  The 

organization conducts research projects and “works with state tax agencies and the 

Internal Revenue Service to foster cooperative tax administration projects among states 

and with the IRS.”  Id.  The FTA does not require any agreement between the states such 

that the Compact clause would be violated by its existence absent Congressional 

approval.  

Upon scrutiny, the collection of organizations Defendants cite do not support the 

argument that interstate compacts without congressional consent are commonplace and 

certainly do not support Defendants’ argument that the SBAC is a constitutionally valid 

interstate compact.  The invalidation of the SBAC does not threaten the continued 

operation of any significant governmental obligations.  Moreover, adherence to the 
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demands of the Constitution requires nothing short of the conclusion that the SBAC is an 

illegal interstate compact and Missouri’s participation in it cannot continue. 

CONCLUSION 

 

The lower Court decision correctly interpreted the demands of the Compact 

Clause and its rightful application to the SBAC.  The SBAC, an agreement between 

multiple states that has the effect of federalizing and dictating state education policy, is 

an illegal interstate compact.  Accordingly, the Court should affirm the lower court’s 

decision. 

 

Date: July 16, 2015     Respectfully submitted, 
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/s/ Edward R. Martin, Jr. 
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